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1 
UNITED ‘STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MPD IT NDT CANDT 
FLED fit Crest Cuuni 


MAY 2 al iSé3 
ROBERT td, STEAR iS, CLERK 


Holding a Criminal Tern 


Grand Jury Sworn in on April 23, 1968 


The United States of America Criminal No. 639-68 
Ve Grand Jury No. 1017-68 


Rufus Williams . ; ; Violation: 26 U.S.C. +704(2) 

- 21 U.S.C.) 174 
(Possession of narcotic drugs; 
Receipt and conceainent of ner- 
cotic rugs, knowing sexe to cave 
been imported contrary to law) 


The Grand Jury charges: 
FIRST COUNT: 

On or about January 13, 1968, within the District of Colunbie 5 
Rufus Willians, purchased, dispensed end distributed not in the original 
stamped package and not from the original stamped packege,. 2 ee drug, 
that is, 125 capsules containing e mixture totaling about 3,390 nilligrens 
of heroin hy@rochloride, quinine hydrochloride and mannitol. | 
SECOND COUNT: 
On or about January 13, 1968, within the District of Columbie, 
Rufus Williazs, received, concealed and facilitateé the concealnent of &@ 
narcotic drug, that is, 125 capsules ns @ mixture totaling about 
3,390 milligrams of heroin hydrochloride, quinine hyérochloride and 
mannitol, after said heroin hydrochlorice hed been imported into the 
United States contrary to law, with the knowledge of Rufus Willians. This 
4s the same heroin hydrochloride which is mentioned in the first count 


of this indictment. 


A TRUE BILL: Nes ee rope eared 

/ Attorney of the Unitea States in 
an and for the District of Columbia 
° Foreman. aan: 
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‘nited States District Court fur the District of Columbia 
Pak Ee Db 


JUN ~ 7 S68 
UNITED STATES 


ROLERT A STEARNS, vlark 
Cananat No.__639-68 


Czarce_f_Fed, Narcotics. - 


Defendant 


PLEA OF DEFENDANT 


On this 7th day of June , 19 68 
the defendant Rufus Willians » appearing in 
proper person e=d-by-his attorney” , being 
arraigned in open Court upon the indictment, the substance of the charge being 


- -gtated to him, pleads Not Guilty thereto. | 


By direction of 


EDWARD M. CURRAN 
Presiding Judge tor 
Criminal Court #_Assignment 


ROBERT M. STEARNS, Clerk 
Present: 


United States Attorne 
E S)n8ER i 


By 
a atid are . 
* Assistant United States Attorney Deput 


Jack Maher 


A 
Yniied States District Court for the Bistrict of Columbia 


FILLED 
es HOV 19 772 
UNITED STATES 
: airs ROBERT M. STEARHS, Clerk 
v8. CRIMINAL No. 639-68 > 


CHARGE -Wios 26 USC _&70b(a) ; 


_____ gyrus WILLIAMS Vio. 21 USC 174 
- Defendant 


On thisi9th day of November , 1968 ., came the attorney of 
the United States; the defendant in proper person and by his attorney 
‘ : William J. Garber . , Esquire; whereupon the jurors of the 
regular Petit Jury panel sexing Osimibek Samra ; being called, are 
sworn upon their voir dire; and thereupon comes a jury of good and lawful persons 

-of the District of Columbia, to-wit: hoe 


. Chester C. Teague . Lillie M. Wiseman 

. Nevada H. Johnson : . Roswell H. Pinckney 
. Mary G. Ealey . Helen D. Mayo — 

. Inez Battle . Callie G. Smith 

. Ruth W. Readen . Edward G,. North 

. David B. Moore . Mary T. Joyce 


who are sworn to well and truly try the issue joined herein; the Court directs 
the calling of two additional persons to serve as alternate jurors 
and Gwendolyn F. Griffin and Julia A. Thompson, being called, are 
sworn to well and try the issue joined herein; whereupon the case 
is respited until the meeting of the Court tomorrow mornings 


By direction of 


___slghn. He..Pratt.. 
Presiding Judge 
Criminal Court # ..@.... 


ROBERT M. STEARNS, Clerk 
Present: 


United States Attorney 


By ...GRATLES.Ae MAYS. eceeeennnenem By... 200.8. Qaand. 
Assistant United States Attorney . Deputy Clerk | ~ 


wn. Gin. HOTMANS 
AfRaiol Ranavtay 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FILED | 
UNITED STATES Ney 20 035 Criminal No. 639-68 ae 
batt Charge _ Vio. 26 USO 70a) 


ROBERT M. STEARNS, Clerk 


On this 20th day of November, 1968, came again the 
parties aforesaid, in manner as aforesaid and the same jury 
as aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon after hearing the instructions of the 
Court the alternate jurors are discharged and the jury retires 
to deliberate; thereupon the jury returns into court and upon 
their oath say that the defendant is guilty as indicted; wheree- 
upon each and every member of the jury is asked if that is his 
or her verdict and each and every member thereof says that the 
defendant is guilty as gndicted. 

The case is referred to the Probation Officer of the Court 
and the defendant is committed to the District of Columbia Jail. 


A commitment is issued. 
By direction of 


att 
gobo Be Judes 
Criminal Court # 6 
Present: “ROBERT M. STEARNS, Clerk 


United States Attorney 


By Charhes_s Mays By ODa.c9 B-Ln xd. 
ssistant U. Sy Attornsy eputy erk 


2-68) 5 | Cr. Form No. 25 = 
“7 


United States, District Court 
_DIST. ICT OF SCLUAsIA geo 


connec cannnrecnnnwe see rensaser= ——— ne 


PTeED 
JAN 23 1969 


United States of America 


v. 


Rufus Wiliiams 


as ROBERT M. STEARNS, Clerk 


Onthis 177th day of January - ,19 69 came the attorney for the 


government and the defendant appeared in person and? by his atvorney, wilsiaa Garoer, =S4 


Ir Is Apsuvcer that the defendant upon his plea of* Not guilty and a verdict of guilty 


has been convicted of the offense of .. ; 
Possesion of sarcotic Drug 
26 United States Code 470k 


Receipt and Concealment of Narcotic Drug 
21 United States Code 174 | 


_ 


; as charged? 
and the court having asked the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, 


Ir Is Apsupcep that the defendant is guilty es charged and convicted. 


y, Ir Is Apsupcep that the defendant is hereby committed to the custody of the Attorney General or 
his authorized representative for imprisonment for a period. of * ioney 


Two (2) years to six (6) years on count one (1), five (5) years on 


count two (2); said sentence by the counts to run concurrently. 
arg 


FRAOAPYDET-AHTE* 


Ir Is OrpErep that the Clerk deliver a certified copy of this judgment and Corienent to the 
Ynited States Marshal or other qualified officer and that the copy serve as the commitment of the 
hlefendant. : a 

: / J ive ¢ (os 


Theconbrcommends:comnritmaieto-e 
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IN THE UNISED STATES DISTRICT COURT 


FOR THE DISTRICT? OF COLUMBIA 


UNITED STATES OF AM tERICA ) 
) Criminal Case No. 639-68 
) 
Washington, D. C. 
_ Tuesday, November 19, 1968 
The above-entitlec case came on for trial before 
The HONORAS E JOHN zn. PRATT, United States District Judge, 
at 10:45 a.m. 
APPEARANCES: 
CHERRLES A. MAYS, ESQ. 
Assistant United States Attorney 


For the Government ° 


‘WILLIAM J. GARBER, ESQ. 


Por the Defendant 
xz** 


PROCEEDINGS 


DEPUTY CLERK: eaieeas States against Rufus Williams, 


Criminal Case No. 639-62. 
MR. MAYS: Government is ready. 
THE COURT: Mr. Garber? 
MR. GARBER: Ready. 
=* # 
DEPUTY CLERX: Will the members of the jury panel 


please rise and raise your right hand? 


(The jury panel was sworn.) 


7 
(Whereupon, a jury was impaneled and sworn, as 


were two alternates.) 


Dero CLERK: Be seated,please. 


Will the remaining members of the jury panel please 
“ 


return to the jury lounge. 


“Will all withesses in the case now on trial please 


retire to the witness-room. Witnesses on both $ides. 
THE COURT: Ladies and gentlemen of the jury. you 


have now been selected and sworn as the jury to try ‘this 


case. 

It now becomes appropriate for me to speak to. you 
briefly concerning your responsibilities in this matter. You 
are nanonts shed throughout the trial of the case you should 

Lavonia any and all conversation with any person or ee 
whatsoever. | : 

This means, of course, that you will not be per- 
mitted to talk to any of the parties or witnesses or counsel 
in the case or any officer in this Court or anybody! else- 

You are asked to refrain from discussing the case 
among yourselves -as the case proceeds. It is the purpose 
of the law that you should reserve your opinions anda con- 
clusions until you have heard the whole case and heard and 
seen all of the witnesses and heard the argunent of counsel 
and have been “instructed by the Court as to the law of 


the casc. 
-@ 


that all of your 


conclusions rest upon a comprehensive under- 


the whole case 3 will serve to make sure that 


is a true one. 


when you have heard it all and you 


nstructea by the Court as to’ the law which rules 


go to you in the jury room and there, 
may discuss the matter freely among 
come to a common understanding of 


the case and your verdict will he, 


to keep this a@monition in mind at 


14 -all times throughout the trial ané particularly at times 


= . — 
rjournsen 


ef recess or 2 
r. Mays, ere you prepared to proceed? 


MP. MAYS: Yes, Your Honor. 


May it please the Court. Ladies and gentlemen 


el, as I am sure all of you are aware now, 


my purpose in speaking to you is what,is known as making 
an opening statement. 

I =e no attempt at this time to set forth in 
detail every bit of- Government's evidence. * simply outline 
For you in a very summary or brief fashion what the Govern- 
ment expects to prove during the course of its case. 


As you will recall, during the voir dire examina- 


; : 9 

tion, we indicated there are, in fact, two counts in this 
indictment. ‘The first, in Syeetnent legal terms, is called 
possession of narcotics. The second is call eae of 
narcotics. | 

} His Honor at the conclusion of the case, when 
it is submitted to you for your determination, will explain 
in detail what the elements of Rese offenses are and what 
the law requires the Government to prove. 

I simply. would like coisinahicnee to you noe ladies 
and gentlemen of the jury, that the Government expects to 
prove, through the = vikenesoes that were introduced to 
you during the course of your examination as siege sae 

- Suxors, that on January 13, 1968, Officer chump and| Officer 
Johnson were in he Sie of Cecelia's R Restaurant. 

Officer Crumb Snnionnmene defendant, Rufus Williams, 
going in there and eae AT he was in epeceien Se a 
warrant for Rufus Williams' arrest, executed that oe 
for his arrest inside of Cecelia's Restaurant, took him 
into custody, transported him Gutaice of Cecelia's Restaurant 
“and called for a transport wagon, some wagon to transport 
Rufus Williams to a place of incarceration. 

The evidence will show that pace outside of Ce~ 


celia's Restaurant, prior to placing him in the transport 


wagon, in the presence of Officer Andrew Johnson that you 


all met, a search was performed on Rufus Williams. 
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During the course of that search, ladies and 
gentlemen of the jury, the penis mentioned in the indict- 
ment, that is 125 tere were recovered from the defendant, 
Rufus Williars' overcoat pocket. ; if 

The evidence will reveal that officer Johnson was 

the Narcotics Squad, but happened to be working 
ct in the vicinity where this arrest 

occurred and was on the scene when the search was conducted 
ana recognized the contents o£ the capsule, a white powder, 
which he ha@ reasonable grounds to believe was heroin. 

He placeé the defendant under arrest at that time 


he stands before you 


‘$ndicted. He took the capsules into his possession back to 


the Narcotics Squad Office where he performed a preliminary 


field test. 
-Based on the results of the preliminary field 
test, he then took the capsules in question to the Treasury 
Department and turned them over to John SeeeNG, the chemist. 
fhe evidence will show, ladies and gentlemen of 
the ‘jury, that Mr. Steele performed a chemical analysis 
Ss the capsules in question which revealed that, in fact, 
they did contain heroin hydrochloride, quinine hydrochloride, 
and mannitol and that the total weight of the capsules before 


analysis was 3,390 milligrams. 


The evidence will show, ladies and gentlemen of 


1) 
the jury, that Cecelia's Restaurant, that is, the place of 


arrest, is, seace in the District of Columbia. 

“If at the conclusion of the Government's case, 
ladies and poneloncn of the jury, we have proved the facts 
that I have just briefly outlined for you, in addition to the 
fact that the capsules were never contained in an original 
stamped packdge or removed from’ an original ahs amped package, 
we will at that time ask you to return 2 vercict of ou uilty 
on both counts. 

Thank you. 

MR. GARBER: ~ Your Honor ,, may we Soren’ the bench 

THE COURT: Yes. 

” (Conference at the bench.) 

N MR. GARBER: Your Honor, a@uring the opening 
statement, Mr. Mays told the jury there was a warrant for 

the arrest of the defendant. That would Soe any indicate 
that he was Serna with another offense not contained in this 
indictment. 

THE COURT: Not necessarily. 

MR. GARBER: Well, t don't see what other conclusion 
there could be. They certainly gidn't have a warrant for 
his arrest in this case. 

, MR. MAYS: That is the facts of the Cacoe They 


arrested him by warrant. I have advised my officers -- 


not Officer Crumb but Officer Johnson ~~ not. to mention what 
es eri 


So the record is clear, it was a 
warrant I < robbery obtained basea@ on an affidavit 
Commissioner. I read the warrant. 
robable cause for its 
issuance. 
TRE COURT. been an arrest for non- 
issue a warrant for. 
MR. GARBIR: only problem is it does indicate 
involveé. I think under those 
vould have to a for a mistrial, because I 
_the jury the impression that a warrant fox 
-- you want hin for something else. 
it is another narcotics offense. 
will note your exception. 
MR. MAYS: Thank you, Your Bones 
(End of bench conference.) 


MR. GARBER: Your Honor, at this time we will 


reserve ovr opehing statement. 
ke # 


ERNEST CRUMB 


called as a witness by the Government, having been first 


sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


=e * 
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It was 4:30. 


q When you arrived there, what, if anything, did 
: | 
you observe? What, if anything, did you do? 
| 
A Well, at 4:30 I went out of service. I placed 


myself out of service. was looked for a subject wanted 
; , | ; 


in a robbery. 


Q What Gid you do then? We 


A The dispatcher put me out of service ané I went 


into Cecelia's. I oe t find the person, so I cane back 

out. I was Brera to get in the SOOTS car and then I 

saw the subject come out of a building and go into Cecelia" Ss. 
_And then I called the dispatcher and asked could xi 


‘have some assistance. 


Q What did you do when you called for assistance? 
Did there come a ‘time when assistance arrived? 
A Yes, sir. 


Q How much time elapsed between the time you ealled 


for assistance and when Seaeronce arrived? 


A About two minutes. 


Q- What did you do, when assistance arrived? 


A At ‘that time, myself and two other officers went _ 


into the front. door: of Cecelia's and one officer went | in 


« . 


the back door of Cecelia s 


Q. Do you recall the names of the officers who went 


in with you? 
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fficer Johnson and Officer John @. Scott, and 


He was from another precinct. 
e three are the two that went 
tt and Johnson. 


you observe, if anything, when you 


Where is the bar loécated as you come in the door? 
A ° It is to the right of the Goor, just_to the 
right; about six feet from the door. 
Q When you went in the oor, aid you notice whether 
or not the people that you have just described were facing 


the door or facing away from the coor? ‘ 


A 10 Of the men were sitting facing away from the 


@oor. One gentleman was talking to Mr. Williams, along with 


the lady. +a : 
Q When you say Mr. Williams, if you see that person 
in the courtroom, today, would you point him out? aN 
A Yes, six. The gentleman in the red shirt. 
MR. MAYS: May the record reflect that he identi- 
fied the defendant, Your Honor? 


{KE COURT: The record will so show. 
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By Mr. Mays: 

Q If you recall, Officer Crumb, what vas the de- 
fendant veaxing when you first saw him? : 

A He was wearing a black, three-quarter, 211-weather 
purpose coat and eee odd, .ecause he had it buttoned 
up to the collar in the place and he had his hands in his 
pocket. | 

me) He had his banas in his pockets? 

A Yes, sir. 

Qe. Was it ‘both hands? 

A te He had his right hand in his coat pocket: 

Q Did any of the other people you observed ee 
in the vicinity of Rufus Willians, did anybody So tess 
their hands in the pocket? 

A No. The two men were drinking and the other guy 
was using his hand as @ way of talking I presume. : 

Q At any tine during the course of your presence 
inside of Cecelia's on January 13, 1968, cid you see anybody 


other than the @efendant with his hand in his coat pocket? 


A No, 81Yr. 


:Q I am speaking of the defendant's coat pocket. 


A No, sir. an 


Q after you made the observation of Mr. WilLiatis 


and the other Eaooe at the bar, poet if anything, aid you 
; | 
ao? 
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Scott to accompany me to the counter. 


. 


at the front door. I went over 
him, "Are you Rufus Williams alias 


“yes, Crumb." 


fter he responded to that, what happened? 
his time I tolé him he was under arrest. 


after you placed him unéer arrest, hat, if 


. 


Gig you co? 


Well, I searcheé hin briefly, looking for a weapon. 


Was this inside or outside Cecelia's when you 


We were inside, the first time I searched him. 


Phen what happened. 


ny hand on his belt in the rear of his 
pants, Officer Scott walked out, Officer Johnson opened 


the door so it wouldn’t be any problem. We walked out. 


By this time the patrol wagon had arrived. We took him over 


to the corner right opposite Cecelia’s, right alongsi¢e the 


Holland Theater. 


The wagon came. <ne of the officers epencd the door. 


At this time I asked hin “to unbutton his coat, take it off, 


‘ 


give ‘ome. Handcuffs were placed on Mr. Williams. I 


took the coat and started searching through the pockets, the 


: 17 
‘lining, end so forth. 


An@ in the left coat pocket there was a manila envelope. 
At the time I didn'c know what was in it. In the right 
coat pocket there were two boxes. I turned around and asked 
Officer Johnson did he know what the boxes were, because 
it was in Italian. 

He said it was Italian Hannite. He opened the envelopes 
and’ found 125 pills of some kind. At that time we infomea 
Mr. Williars he was also under arrest for Harrison Narcotic 
and he was anced in the patrol wagon and taken to mol 13 
Precinct. 

MR; GARBER: Your Honor, may we appreach the bench? 
-PTHE COURT: Yes. . 


(Conference at the bench.) 


') we. GARBER: “Your Honor, ? think it is obvious from 


the testimony that this ne was to arrest the man for 
eeperye The officer testified he put-himself out of ser- 
vice looking for a robbery suspect. He hasn't rientionea 
Willians' name, of course. He goes into Cecelia's and 
doesn't see the man. 

| 4 He sees: the subject come out of a building and 

go into Cecelia's. te says he goes into Cecelia’ and places 
the man under arrest. He doesn't say what for at that point. 
But notice his testimony is also he places him under Sree 


for Harrison Narcotics Act. 


oy think thi ws this is the man they 


wantee for the robbery charge. 


ti wR. MAYS: I told him not to mention that he ar- 


roe, 


rested this efends for robbery. 
@HE COURT: IT am sure we @id. 
‘(ARBER: But I think it is obvious to this 
is was the subject who was eee for the robbery. 
have to renew my motion for a mistrial. 
couRT: I think we have to grant a mistrial. 
MAYS: I agreé with Your Honor. 
couRT: All right. Let's call another jury. 
I have to get Officer Johnson back. I 


* (Ena of bench conference.) ‘ 
GEE COURT: - Ladies and gentlemen of the jury, it 
is necessary at this time to declare a mistrial in this case 


ané@ I am sorry it happened. Everybody is sorry it happened. 


But it is necessary to do it. 


{1 you are now excused and you may return to the jury 


lounge. < 
Hon : : : 
" (Whereupon, a mistrial was declared in the above- 


Woy 
r? 


entitled case.) 
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IN THE UNIVED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
Vv | ) ‘Criminal Case No. 639-68 
RUFUS WILLIAMS : Aes) 
LEER ELSIE D.C. 
“muesday, Novenber 19, 1968 


The above- ~entitled case came on for trial before 


_ The HONORABLE JOHN H. PRATT, United States District guase, 


~ 


at 1:40 p.m. | 


APPEARANCES: 
ri : 
CHARLES A. MAYS, ESQ. 
Assistant United States Attorney 
For, the Government 


- WILLIAM J. GARBER, ESQ. 
‘Por the Defendant 


xe 


PROCEEDINGS 


DEPUTY CLERK: The case of the United States 
against Rufus Williams, Criminal Case No. 639-68, 
MR. MAYS: Government is ready, Your Honor. 


MR. GARBER: “Ready, Your Honor. 


DEPUTY CLERK: Will the members of the jury panel 


please rise and raise your right hand. ~ 
(The jury panel was sworn.) 


DEPUTY CLERK: Be seated, please. 


YRE ‘COURT: a3 : sentlemen of the prospective 


anel, you know from your rerience up to now that it 


is customary for counsel for the Govermment and counsel 


for the Gefendant to propound to you certain questions in 


z 


s of picking out a fair and impartial Some of 12 
to try this criminal case. 
t is represented by Mr. Charles Mays, 
Attorney, and the defendant is 
representec by Mr. Garber, a Member of the. Bar of the District 
of Columbia. 
If any of your answers to any of these questions 
are in the affirmative, please stanc and state your name in 
a loud, clear voice so that the reporter up here can get it. 
56 ‘ She fact that you are not selected is no cause, Or 
should be no cause for aseeeates or irritation on your part. 
It is part of the process and scat will in due course, after 
you are’ excused, asked to return to the jury lounge. 

Mr. Mays, will you conduct your examination. 

MR. MAYS: Yes, your Honor. 

May it please the Court. Ladies and gentlemen of 
the prospective jury panel, the case about to be tried in 
this courtroom on which’ you may be selected to serve as 
a juror. Soialleriane? case entitled United States of America 
Versus Rufus williams. 


fhe indictment is in two counts charging violation 
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of the Federal Narcotics Laws. I would like to read these 


two counts to you now. 

The first count charges that on or about January 13, 
1968, within the District of Columbia, SEES willians S, pur- 
chased, dispensed ae a@istribated not in the ‘original stamped 


‘package and not from the original stamped package, : narcotic 


drug, that is, 125 capsules containing a mixture totaling 


| 
about 3,390 milligrams of heroin hydrochloride, guinine 


hydrochloride and mannitol ; 
| 


The second coo charges that on or about. Janvary 13, 


1968, within the District of Columbia, Rufus SSnae: re- 
ceived, concealed and facilitated the concealment of 2 
hnareotic drug, that is, 125 capsules containing a nixture 
totaling about 3,390 milligrams of heroin hyarochlori¢e, 
quinine hydrochloriée ana mannitol, after said heroin hyaro- 
chlorice had been imported into the United States contrary 
to daw, with the knowledge of Rufus Williams. whis is the 
same heroin hydrochloride which is mentioned in the first 
count of this inatetment! 

ee Now the defendant is Rufus Williams seated here 

* At counsel. table with his attorney. Nr. WEEE Aan Ver 
rise and face the jury panel, please? Thank you. : S 

‘fe is Ree in this case by Mr. Willian 


Garber, who is an ANNs -law and a pe of the Bar 


of this Comme 


.” 


cated, my name is Charles Mays. 


who will try this 


During the course of this case, the Government will 
call three witnesses who are present here in the courtroom 
an@ I would like to introduce them to you now. 

ivate Ernest Crumb. Officer Crumb, 
and face the jury panel? Officer Crumb is 
a nenber of the Raerosowiian Police Department assigned to 
No. 13 Precinct. Thank you. 

The second is Officer Andrew A. Johnson. officer 

Johnson is 2 plainc h officer with the Metropolitan 


= 


Police Department assigned to the Narcotics Squad. \ 


Ye will also czll John A. Steele, United States 


Chemist employed by the Treasury Department. 
Briefly, ladies and gentlemen of the jury, this . 


case involves a situation that occurred inside Cecelia's 
eee ‘ 
Restaurant 
“officers had occasion to arrest the defendant anae a search 
of his person revealed 125 capsules containing narcotics, | 
which forms the basis for the indictment. 

Now bearing in mind the witnesses that have been 
introduced to you and their names and the defendant named, 


‘and a brief outline of the facts of this case that I have 


just mentioned to you, do any of you have any knowledge 
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about this case whatsoever which could have come from radio 


or television’ or newspapers if, in fact, this case was so 
reported, ox from any discussion you may have had with anyone 


r 


about the facts of this case? 
Do any of have any independent knowledge of the 
facts of this case? 
Do any of 2 know the defendant in this case, 
Rufus Williems? 
Do any of know @efense counsel, Mr. Willian 
Garber? 
Do any of wae know me? «* = 
Do any of you know any of the witnesses that the 
‘Government intends to call in proving its case? 
Have any of you studied law? 
Yes, sir. Will you please state your name. 
MR. SAUNDERS: Edward Saunders. 
“MR. MAYS: Mr. Saunders, how long ago did you 
study law? ; = 
SAUNDERS: I graduated in 1938. 
MAYS: You received a L.L.B.? 


SAUNDERS: Yes. 


MR. MAYS: Do you practice law actively now? — 


MR. SAUNDERS: No. 
hee _ MR. MAYS: Since the time you studied law, when. 


you were going to law school, have you had any contact with 


yes. Contact? 


reading or practicing. 


> -—_ = 
SNUNDERS: Yes. 


Do you feel, Mr. Saunders, the fact 


the contact with the criminal 


may be received in evidence, and His Honor's 


~ 


instructions on the law that hé may give? 


Do you think you can fairly and impartially try 


this case? 
N 

SAUNDERS: Yes. 

MAY: : All right. Thank you. 

anyone else studied law? 

anyone studied analytical chemistry? 

Been bearing in mind the facts as I bricfly out- 

lined then to you, can anyone, think of any reason whatsoever 
why you cannot fairly and impartially try this case based 


solely on the evidence you hear in Court an@ the exhibits 


that may be received in evidence? 


I 'presume. by your silence that the answer to eac’ 


of my guestions was in the negative. Thank you very much . 


Mr. Garber. 


ies and gentlemen, have any of 5 
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ever been engaged in law enforcenent work? 


Have you ever been employed by any’ law enforcement 
organization? 

Yes, ma'am, 

MISS MANNING. Jane Manning. I am eumloyed by 
the FBI. | 

MR. GARBER: You axe? © 

MISS NANNING: Yes. 

MR. GARBER: In what capacity, Miss eS 

MISS MANNING: ‘Supervisor. : 

“MR. GARBER: How long have you een with the Bureau? 


MISS MANNING: Twenty-five years. 


MR. GARBER: Do you feel you covld fairly ané 


impartially sit as a juror im a criminal case? 

MISS MANNING: ane BAB 

MR. GARBER: Thank you very aOR 

Anyone else ever been engaged in law enforcement 
work or employed by any organization having to do with law 
enforcement, other than,Miss Manning? Ee 

Be any of yoy have any friends or relatives who 

are employed by any law enforcenent organization? | 

Yes, six. . 

MR. HANIGAN: philip Hanigan. I have some fairly 
eicse friends on the Metropolitan Police force. | 


MR. GARBER: - And what rank would these officers 
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be, if you know? 


MR. HANIGAN: Lieutenant, Assistant Chief, Chief. 

MR. GARBER: You know the Chief and the reetecane: 
Chief? Is that right?: 

MR. HANIGAN: Yes... 
Sees MR. GARBER: As Mr. Mays has pointed out to you, 
the witnesses in this case, except Hr. Steele, are police 


officers. Would you feel, in view of your acquaintance with 


these officials in the Police Department, ‘that you would 


rather not serve as @ juror in this case? 
_ MR. HANIGAN: No, sir. 

MR. GARBER: You feel you could impartially and 
fairly decide this case based upon the law an@ the evidence 
a it presents itself throughout this trial? 

BR. HANIGAN: I feel that I could. 

MR. GARBER: Thank you, sir. 

Yes, ma*am. 

MRS. VEAL: Lessie Veal. My brother-in-law is 
in the Police Department. 

HR. GARBER: What precinct is that? 

MRS. VEAL: No. 13. 

MR. GREER: -How long hes he been at No. 13? 


MRS. VEAL: Well, since I have known him. ‘Three 


MR. GARBER: Thank you, mz'‘am. 
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Yes, sir. 


MR. PINCKNEY: _ Roswell Pinckney. 

MR. GARBER: Yes; Mr. mice 

MR. PINCKNEY: I have a ‘few ens on ne eer 
politan Police Force. 

MR. GARBER: What precincts would that be? 

MR. PINCKNEY: I think one serves at No. 1, one 
parses at No. 10, one serves at No. 13. And I have bne 


friend that is a candidate for policeman. 


MR. GARBER: Thank ei 


- Anyone ee have any friends or relatives on the" 


Metropolitan Police Decerenenss 
_ 


Now, as ned been pointed out to you, the witnesses 


in this case, other than Mr. Steele the chemist, are police 
‘ officers. And would any of you give greater weight to the 
testimony of a police officer, merely because he - a po-- 
lice officer than that of any other witness? 
Do “any of you know any reason why you feel you 
could not or would not want to serve in this particular case? 
Do any of you know where Cecelia's one is 
located? | 
Yes, sir. 
MR. NOORE: pavid Moore. I know the location of it. 


MR. JONES: Lambert E. Jones. 


MR. GARBER: Have you ever been inside the res~ 


aan sir? 
HR. JONES: Yes. 
MR. GARBER: "approximately how many times. 
MR. JONES: Not too many times, but I have been 


in there. 


MR. GARBER: Do you know the physical layout of 


the insice of the place? 
"MR. JCNES: Yes. 
(MR. GARBER: Thank you, sir. 
I am going to ask Isabelle Martin to, stand Up. 
Will you stand vp and face the jury? Do any of you ladies 
and gentlemen know this eae lady? 
Mr. Grey, will you rise, please, and face the jury? 
Do any of you know Hr. Grey? © 
shank you. 
Do any of you know a Mrs. Carrie Lattisaw, who 
is employed by Freedmen's Hospital? 
I have no further questions. 
PHE COURT: Thank you. 
DEPUTY CLERK: As your name is called, please answer 
" and take the seat in the jury box designated by the Marshal. 
N 


(Whereupon, a jury of 12, and two alternates, were 


jmpaneled and sworn.) . 
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ERNEST CRUME 


called as a witness by the Government, aving been duly 
’ sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


“* * 


Q What was your assignment during that tour of duty? 


. 1 ' 

A Assigned to Scout 132, from Fourth Street Northwest 
to 7th, Northwest. ¥ gs 

Q What kind of scout is Scout 132? 


A A one-man patrol car. 


. | : 
Q. Are you familiar with Cecelia's Restaurant and 


its location? 
A woot sir. 
Q Where is it located? 
A At 618 T Stréet, Northwest. 
Q Is that in the area to which you were assigned 
con January 13, 1968? : 


A Yes, sir. 


Q ‘Sometime Guring your tour of duty, aid you have 


occasion to go to Cecelia's Restaurant? 
A Yes, sir. 


Q@ _Do you recall what time that was? 


A About 4:30. S - 


Q Officer Crumb, if you will, tell His Honor and 
: : 
the ladies and gentlemen of the jury what you did when 
you arrived at Cecelia's. 


A 


> 


Well, I stoppe@ in front of Cecelia's and saw the 


@efendant go insicc. 


Q 


*-* * 


During the time he was under your observation, 


. 


@id you at any time observe anyone else put their hands 


in the defendant's coat pocket? 


A 


Q 


Ko, sir. 


After you observed the defendant and the other 


persons standing at the bar, what @id you do? 


A 


Q 


A 


_he used. ~ 
Q 
A 


Q 


I walked up ‘to the defendant. 


What happened when you walked up to the defendant? 


I asked him if his name was Rufus Williams, known 


ané he said, “Yes, Crumb”, is the phrase - 


Did you know the defendant before this date? 


Yes, sir; I had seen hin. 


After he responded affirmatively to your question, 


what did you do? 3 a 


A 
outside. 

.Q 

A 


Q 


This time we carried him outside. We took him 


What happened when you got him outside? 


I told him that he was under arrest. 


After you told him he was under arrest, 


take any other action? 


“A 


Q 


Yes, sir. 


What did you eo? 


3) : 
I asked him to remove his coat, his topco 


Did he remove his coat? 


. 
Q What did you do after he removed his topcoat? 
A 


I placed a set of handcuffs on hin, eevised hin 
of his rights, and searched the topcoat, and from the left 
topcoat pocket we found a manila envelope an 32 froia the right 
eens pocket I got two boxes. | 
"Q When you say top pocket, are you referring to. 
the Rochecs of the topcoat or the top pockets on the topcoat? 


A No, six; the two topcoat pockets right at the 


hip line. F 


Q -After you found these items, what did you ao?” = 
AD I turned around ann asked Officer Johnson would 
he take eese of them. | : 
Q pid you turn them over to him? 
‘ A. Yes: I gave them to him right then. 
MR. MAYS: Your Honor, may I have this narkea as 
: 
Government's Exhibit No. 1 for purposes of identification? . 
DEPUTY CLERK: Government's Exhibit No. 1 markéa 
for identification. ; 
(Government's Exhibit No. 1 
“AS marked for identification.) 
By Mr. Mays: - Se 


Officer Crumb, I. show you now what has been marked 


~ 
32 


for identification as Government's Exhibit No..1 and ask 
you to examine the contents of that exhibit and see if you 
recognize it. = 

A Yes, sir. 

Q What do you reco nize it as? 

Phe two boxes of mannitol which came out of the 

right coat pocket and the envelope containing the same pills 
in his left coat pocket. 


Q When you say his coat pocket, who are you referring 


A fhe defendant. 

Q- Referring specifically to the manila envelope 
containing the pills? 

A Yes, six. 


Q Is this in the same condition, other than the 


writing that is on there, that it was when you recovered it 


us from his pocket? : 


A Can I 100k? 

Q Yes. 

A Yes, sir. 

Q Did you at any time see any stamps of any type 
affixed to this envelope? 

A No, sir. ; xe Oe : 

Q Did you at any time see any container that this 


envelope was taken from which had tax stamps affixed? 
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No. There wasn't any. 


_* + 


JOHN ALLEN STEELE 
called as a witness by the Government, having been auly sworn, 
was examined and testified as follows: 


2 DIRECT .EXAMINATION 
ey Mr. Mays: . 
Q Mr. Steele, would you state your full name and 
occupation? 

A John Allen Steele. I am employed by the Internal 
Revenue Servicer Alcohol and Tobacco Tax Laboratory as a 
Forensic Analytical Chemineh specializing in the analysis 
of Bar cotich dangerous @rugs and oes 3 
@ Mr. Steele, would you give His Honor and the 
senses and gentlemen of the jury what rants educational back- 
ground and training is in the field of analytical chenistry? 

A I received my B.S. OER in 1951 fron Johnson CE 


Smith University in Charlotte, North Carolina. 


MR. GARBER: Your ‘Honor, I will stipulate Mr. 


Stecle is qualified to testify. 


MR. MAYS: hank you. I will accept the stipulation. 


THE COURT: The witness is qualified. 
By Mr. Mays: 
Q Mr. Steele, I will show you what has been marked 
for identification purposes as Government's pxhibit No. a 


and ask you to examine the contents and see if you recognize 


Go you recognize them as? 
received Gove rnment's Exhibit No. 1 in the large 
Department, Burean of Narcotics envelope, 
ohnson on January 18, 1968. I initialee 
I received it from Detective Johnson of 


the Narcotics Squad, Metropolitan Police Department. 


~X pat the @ate I received it. I put Detective Johnson's 


name on the envelope and subsequently I put a laboratory 
control nusber on the Government Exhibit No. 1. When I 
opened Government 's Exhibit No. 1, I found this small cream- 
coloreé envelope Snside containing 125 capsules of a white 
Boater 
‘I put the sane laboratory control number as I have put . 
on Government's Exhibit -No. 1 ané also initialed this envelope 
ane ee an analysis on the contents of the 125 capsules. 
Q Other than the smal). manila envelope containing 
the capsules, Mr. Steele, was Bera else contained in 
thes lock-seal envelope, when you received it? - 
A yes. Two small packages of mannitol. 
Q Did you have occasion to perform an analysis upon the 
contents of ‘the 125 capsules? 
“‘ 


A 


Q What aid your analysis reveal? 


y . 35 , 
A The xesults of my analysis, my origina] notes, I 


put on the outside of this large envelope marked Government's 
Exhibit No. 1. Of the 125 capsules, I found 3,390 milligrams 


of a ee Se powder contained in the 125 capsules and 3,110 


midigrams ofa white powder contained in the 125- capsules 


ietter analysis. 

On analysis and examination, X found this white powder 
to. be 17.5 pexcent of heroin hydroc shloride. A total weight 
of 379 EES of heroin hydrochloriée... Heroin hydro- 
chloride is the salt of heroin alkaloid, end heroin alkaloid 
is the Giacetyl Beers of moxphin 

" Morphine is a Gecasine of opiun, a narcotic drug. 
“were found 30 percent of guinine hyGrochloride, a total 
eight of 1,217 milligrams of guinine hy@rochioride and 
Sanmiconk 

Q What is mannitol? 

A It is a @iluting or cutting substance to dilute 
the drug. 

Q After you performed your analysis upon Government's 


Exhibit No. l, what did you do with it? | 


A I put them back in the meebo ve envelopes and 


kept them in a vault in the laboratory until Y received: 


notice to bring them to Court, and I turned them over to you 


"in the courtroom today. 


MR. MAYS: Thank you. I have no further questions. 
eee : : . 
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STATEMENT OF ISSUE PRESENTED FOR REVIEW; 


Whether there has been an abridgement of an accused's night 
to an impartial jury where in a case in which he is charged! with 
narcotic offenses arising from the alleged possession of drugs at the 
time of his arrest. his trial begins before a jury in the morning and 
during the course of the government's case a policeman prejudictially 
refers to the fact that he was a robbery suspect necessitating ‘the 
court, with the concurrence of the prosecutor. to declare a mistrial: 


This case has not been before the court at any other time. 


and the jury is discharged and sent to the jurors lounge to mingle 
with other jurors without any caution not to discuss the case with 
them and later the same day a second trial of the case is begun with 
a jury selected from 2 group with whom the first trial jurors had 
mixed without any inquiry made by the court as to whether this 
second jury had not been tainted by the first. 


REFERENCE TO RULINGS - NONE 
STATEMENT OF THE CASE 


The appellant. Rufus Williams, was indicted in the court below 
for two offenses under the federal narcotic laws (26 U.S.C. 4704 & 
>] U.S.C. 174). These charges were based upon the seizure of a 
quantity (125 capsules) of narcotics, heroin mixed with other sub- 
stances, from a pocket of an outer coat belonging to the appellant. 
To the indictment. which was filed on May 27, 1968, the appellant 
entered a plea of not guilty on June 7. 1968. A jury trial, before 
Judge John'H. Pratt, began on November 19, 1968. During the testi- 
mony of the government’s third witness, a police officer, the court 
declared a mistrial and discharged the jury upon the motion of the 
appellant’s counsel because of testimony of the policeman that likely 
made the jury know that the appellant had been arrested on a rob- 


bery charge at the time the narcotics were seized. A second trial 
began later the same day from a panel of jurors from which the 


jurors in the first trial had been selected and with whom they had 


probably associated with during the interval between the two trials. 


THE FIRST TRIAL 


The first trial came before the court for hearing at 10:45 a.m. 
on November 19, 1968. A jury panel was sent to the court room 
from which, after remarks by the trial judge and questioning by the 
prosecutor and defense counsel on voir dire, 12 of them and two 


alternates were impaneled and sworn to hear and decide the case. 
The prosecutor next made an opening statement in which he told 
the jury that the government expected to prove that: on January 
13, 1968 two police officers were in the vicinity of a restaurant 
called “‘Cecelia’s”: and that one of the officers. Crumb. saw the ap- 
pellant, whom he knew and for whom there was an arrest warrant 
outstanding, going in the restaurant: Crumb arrested the appellant 
in the restaurant, took him outside. where in the presence of another 
officer the appellant was searched. and in the search the narcotics 
charged in the indictment were recovered from the appellant's over- 
coat pocket. The prosecutor further told the jury in his opening 
statement that a narcotics squad officer who was standing by dur- 
ing the search put the appellant “under arrest at that time addi- 
tionally for the charge that he stands before you indicted.” (Em- 
phasis supplied) 


After the government’s opening statement defense counsel 
asked for a conference with the court out of the hearing of the 
jury. These, counsel told the court that the prosecutor had let the 
jury know that there was a warrant for the arrest of the defendant. 
which would certainly indicate that he was charged with another 
offense not in the indictment. To this the prosecutor replied: that 
he had advised one of the officers. not Crumb, to keep from say- 
ing what kind of warrant it was. It was breught out in the con- 
ference that a warrant for bank robbery had been issued by the 
United States Commissioner. Defense counsel advised the court 
that since the jury had been told that there was another charge 
against the appellant he wanted a mistrial. The court denied ‘this 
motion for mistrial and the case proceeded. 


Andrew A. Johnson, plain clothesman, assigned to the Nar- 
cotics Squad of the police department. testified as the first govern- 


ment witness. He said that on January 13, 1968, he was working 


on his day off at No. 13 Precinct assigned to a scout car in uniform. 
At about 4:45 p.m. he and his partner responded to the rear door 
of Cecelia’s Restaurant. He had been sent there to assist another 
policeman. There he saw officer Crumb coming out of the front 
door with the appellant in custody. He saw officer Crumb search 
the appellant at that time. He said the appellant had a black all 
weather outer coat that was on his arms or draped over his shoul- 
der. From the right pocket of the coat Crumb recovered a cream- 
colored envelope with a quantity of capsules and two boxes of man- 
nite from the left pocket. These articles were turned over to him 
by Crumb immediately on the scene. Later he took the capsules 
to the chemist. Mr. Steele. for analysis. 


John Allen Steele. a treasury department chemist, next testi- 
fied for the government. He said that he performed an analysis on 
the 125 capsules that officer Johnson gave him in this case. with 
the results that he found a white substance containing heroin hy- 
drochloride. a derivative of morphine, and other substances. 


Emest Crumb. a police officer assigned to the 13th Precinct, 
was the next government witness. He said that at 4:30 p.m. on 
January 13. 1968, he went into Cecelia’s Restaurant. He was look- 
ing for a subject wanted in robbery. He couldn't find the person 


in the restaurant and as he was preparing to get in his scout car he 
saw the subject come out of a building and go in the restaurant. 


Two minutes later more officers arrived and he and two of them 
went to the front door and another officer went to the back door. 
When he entered the restaurant he saw the appellant standing at 
the bar with other people. According to the officer he was wear- 
ing a black coat at the time and had his right hand in the pocket. 
He said he asked one of the officers with him to accompany him 
to where the appellant was. They went over to the appellant and 


Officer Crumb said he asked him, “Are you Rufus William alias 
Virginia Rudy?” The appellant answered. “Yes, Crumb.” The 
prosecutor brought out that Officer Crumb knew the appellant be- 
fore. The officer said that he then arrested the appellant. He made 

a brief search of the appellant for weapons. He said he then placed 
his hand on the appellant’s belt in the rear of his pants and 100k 
him outside. Then he again searched the appellant. He said he had 
the appellant take his top coat off. In the left pocket of the coat 
he found an envelope containing 125 capsules. in the right pocket 
were two boxes. Continuing his testimony. the officer said, “At 
that time we informed Mr. Williams he was also under arrest for 
Harrison Narcotic and he was placed in the patrol wagon and taken 
to No. 13 Precinct.” At the point the appellant attorney asked for 
another bench conference, whereupon the following occurred: 


MR. GARBER: “YOUR HONOR. may we ap- 
proach the bench?” 

THE COURT: “Yes.” 

“(Conference at the bench.)” 

“MR. GARBER: Your Honor, think it obvious 
from the testimony that this warrant was to arrest 
the man for robbery. The officer testified he put 
himself out of service looking for a robbery suspect. | 
He hasn’t mentioned William’s name. of course. He 
goes into Cecelia’s and doesn’t see the man.” 

“He sees the subject come out of a building and 
go into Cecelia’s. He says he goes into Cecelia’s and 
places the man under arrest. He doesn’t say what 
for at that point. But notice his testimony is also 
he places him under arrest for Harrison Narcotics 
Act.” 

“I think this is obvious this is the man they wanted 
for the robbery charge.” 

“MR. MAYS: I told him not to mention that he 
arrested this defendant for robbery.” 


“THE COURT: Iam sure you did.” 

“MR. GARBER: But I think it is obvious to this 
jury that this was the subject who was wanted for 
the robbery. I am going to have to renew my mo- 
tion for a mistrial.” 

“THE COURT: 1 think we have to grant a mis 
trial.” 

“MfR. MAYS: I agree with Your Honor.” 

“THE COURT: All right. Let’s call another jury.” 

“MR. MAYS: I have to get officer Johnson back. 
I will try to find him. 

“(End of bench conference.)” 

“THE COURT: Ladies and gent’emen of the jury, 
it is necessary at this time to declar2 a mistrial in 
this case and I am sorry it happened. Everybody is 
sorry it happened. But it is necessary to do it. 

“You are now excused and you may return to the 
jury lounge.” 

“(Whereupon. a mistrial was declared in the above- 
entitled case.)” 


THE SECOND TRIAL 


The record does not show at what time during the day the first 
trial concluded, but at 1:40 p.m., about the regular convening time 
for District Court proceedings after the lunch recess, the second trial 


started. As before, a pannel of jurors were sworn, and the prosecu- 
tor identified the case, the defendant, counsel, and the government 


witnesses to them. The jury was examined on voir dire by both coun- 
sel. Notably, neither asked the panel whether any had heard about 
the partial trial of the case earlier that day or about the mistrial that 
had been declared in it. Nor did the court do so. A jury of 12, and 
two alternatives, were impaneled and sworn. The prosecutor made 
an opening statement. Presentation of the government’s case next 
followed. 


Ernest Crumb again testified about arresting the appellant inside 
the restaurant and searching his coat when outside and about the sei- 
zure of the capsules and mannite therefrom. He said in his direct tes- 
timony that the appellant had the coat on when he first saw him in 
the restaurant. He had his right hand in his right coat pocket. Offi- 
cer Andrew A. Johnson testified as he had earlier about responding 
to the rear door of the restaurant and that he came to the front when 
he saw Crumb bring the appellant out. He said that the appellant 
had on a topcoat when he saw him. He saw Crumb search him and 
take an envelope containing capsules and two boxes from his pocket. 
These items were turned over to him by Crumb. He in tum gave 
them to the Chemist. John Steele, the Chemist. testified again about 
his analysis of its contents of the capsules. The government then 
rested its case after the capsules were admitted in evidence. 


The defense presented a case. Isabelle Martin was in the res- 
taurant at the time of the appellant's arrest. She said that she saw 
the officers searching him in the restaurant. The appellant was 
dressed in a pair of slacks and a sweater. He did not haye on a 
topcoat. She remembered this well because he had a loud green 
and blue striped sweater. She had seen him in the restaurant ear- 
lier and had been sitting near him at the bar. She did not see him 
in a coat. 


Edward Grey said that he entered the restaurant and saw two 
policeman around the appellant at the bar. He saw them search 


him. At the time he first saw the appellant he was dressed in slacks 
and a loud blue and green sweater. After the search officers started 
to take him outside. the appellant asked the officers could! he get 
his coat. One of the officers said he would get it. He nexit saw an 
officer hand the appellant his coat. He put it on and went out the 
door, Outside he was searched again and a package was found on 
him. 


Martha C. Lattisaw was employed as a waitress at the restau- 
rant when the appellant was arrested. She said that the back part 
of the place is 2 dining room and the front part of it is a bar. She 
worked in the dining room. She first saw the appellant that day 
about 1:00 p.m. At that time he came into the restaurant. He 
had a black coat with him. He ordered some food in the dining 
area and left to go to the front to make a phone call while it was 
being prepared. He left his coat hanging around a chair. There 
were people standing near the location where the chairs with the 
coat was. Later she heard that the appellant had been arrested. At 
that time the’ coat was still on the chair. Shortly thereafter she 
noticed the coat was gone. After no testimony the defense rested. 


Officer J. O. Scott was called as a rebuttal witness for the gov- 
ernment. He testified generally or to the same things that Officer 
Crumb had. He went in the restaurant with Crumb and observed 
the arrest. It seemed to him like the appellant might have had on 


2 dark coat. He said that one of the officers in the transport wagon 
searched the appellant and recovered the narcotics. He did not see 
anyone give the appellant the coat. 


In time the case was submitted to the jury and after its delib- 
erations a verdict of guilty on both counts was returned. 


ARGUMENT 


Amendment 6 of the United States Constitution provides in 
part that: “In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial jury ...”. 
It has been held that: “The right to trial by jury comprehends a 
fair determination of the guilt or innocence of the accuser free from 
bias, passion'or corruption.” Braswell v. United States, 200 F.2d 
597, at page 602. The contention made in this appeal is that un- 
der the circumstances of this case there cannot be reasonable cer- 


tainty that the appellant’s right to an impartial jury has not ieee 
infringed. There is most surely doubt about the matter and ton this 
reason he should be afforded a new trial. 


A bare statement of the basic facts suffice to indicate the like- 
lihood that the jury which ultimately heard and decided the case 
was not and could not have been free from knowing about! the pre- 
judicial matter that prompted the trial judge to declare a mistrial 
during the first trial. All jurors who serve during a given month in 
the District Court are assembled in the “Juror’s Lounge”: a very 
large room on the fourth floor of the United States Court Building. 
Between assignments as jurors on a case, each is required to be in 
this room. Mingling amongst each other in the room is in no way 
restricted. They socialize very freely, talking. reading. plaving cards 
and even dozing. When jurors are needed for a case that is to be 
tried, a group. called a panel, is selected. usually consisting of about 
30 or so persons, and sent to the court where the trial is to be held. 


Initially this case came on for trial before the District Judge 
at 10:45 a.m. on November 19, 1968. A panel of jurors were sent 
to his court, from which 12 were selected for the jury with two al- 
ternates. During the testimony of the arresting officer (the third 
witness) under questioning by the prosecutor. it was brought out 
that the appellant was a robbery suspect and was arrested on that 
charge, and that upon a search of his person at the time the evi- 
dence was found, upon which the charge on trial were based. The 
evil in this testimony was that the jury learned in a narcotics trial 
that the accused was a robbery suspect for whom a warrant had 
been issued, (See Gregory rv. United States, 125 U.S. App. D.C. 
140. 144-145, 369 F.2d 185). The learned trial judge and the pro- 
secutor were both of the notion that the defendant's right to a fair 
trial had been seriously affected: and. accordingly. the defendant's 


request for a mistrial was granted. The jury was excused and told 
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by the court: “You may return to the jury lounge”. The jury who 
had heard the testimony of the officer and who certainly must have 
realized from it what caused the judge, the prosecutor and the de- 
fense lawyer to feel that a mistrial was in order, were sent back to 
mingle with their fellow jurors in the lounge. When they were ex- 
cused. they were not told by the court to retrain from discussing 
the mistrial or what they had heard during the trial with the other 
jurors in the lounge. Nonetheless. later the same day, the same 
case came before the same judge to be tried again. And from the 
same “Juror’s Lounge”. from whence the first jurors had come and 
retumed. another panel was sent from which a second jury to try 
the case was selected. At no time before or after a jury was selected 
for the second trial did anyone. including the judge. make any effort 
to specifically inquire about what. if anything, any of them knew 
about the earlier proceedings that day in the case. and especially to 
determine if they knew about the mistrial and the reasons for the 
same. This jury had been exposed to the taint of the reasons com- 
pelling the mistrial by virtue of their association with the first trial 
jury. This circumstance created an obligation on the part of its 
district Judge to ascertain whether the second jury was tainted, as 
some of its members most probably had been. Of importance in 
their regard is the language of the Supreme Court in the case of 
Frazier v. United States, 335 U.S. 497. 69 S. Ct. 201: 


The opinion in the Wood case. however, was very 
careful to stress more than once that the Sixth 


Amendment prescribes no specific tests for deter- 
mining impartiality. 299 U.S. at 133. It afforded 
further assurances, beyond those given by Art. III, 
2. cl. 3. relating to trial by jury, in respect to speed, 
publicity, impartiality, etc. Id. at 142. But it did 
not require in these respects ‘the particular forms 
and procedure used at common law’. P. 143. The 
opinion emphasized especially that ‘impartiality is 


not a technical conception. It is a state of mind. 
For the ascertainment of this mental attitude of ap- 
propriate indifference, the Constitution lays down 
no particular tests and procedure is not chained to 
any ancient and artificial formula.” 
“This seems to contemplate implicitly that in each ! 
case a broad discretion and duty reside in the court 
to see that the jury as finally selected is subject to 
no solid basis of objection on the score of imparti- 
ality, even though that basis might possibly arise 
through the working of chance or other lawful fac- | 
tors wholly within the framework of proper proce: | 
dures for selecting the panel and choosing the jury | 
from it. Such a situation could arise. if at all. only | 
in the rarest and most extraordinary combination of 
circumstances...” 


The circumstances of the instant case were “rare” and the trial 
judge had a duty to see to it in this case that there was no/ basis of 


impartiality. The court failed to do so. This was prejudicial error. 


CONCLUSION 


It is not unusual for a trial to end in mistrial after the presen- 
tation of a substantial part of the testimony and evidence. It is, 
however, unusual for a retrial of the case to take place the same 
day as the first one with jurors selected from the same group as 
the first jurors. In these circumstances these devolved an;obvious 
duty on the part of the District Judge to: (1) caution and admon- 
ish the first jurors not to discuss the part of the trial that it had 
heard with other jurors, and: (2) inquire of the second jury panel 
whether any of them had any knowledge of the earlier proceedings 
in the case that day. Since the court tailed to accord the appellant 
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these safeguards to insure him a fair trial with an impartial jury. 
the appellant must be granted a new trial. 
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